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I

EMPLOYEE RESPONSIBLE FOR EN-
SURING THAT APPLICATION FOR
PROMOTION IS ADEQUATE AND
COMPLETE

The complainant, a GS-9 Veterans
Claims Examiner at a VA regional office,
applied for the position of Personnel
Management Specialist, GS-11/12/13.
The position required, among other
things, one year of specialized
personnel-related experience at the GS-9
level. 

A specialist in the Human Resources
Service (HR) reviewed the applications
to determine if the applicants met the
qualifications for the position.  She de-
termined that the complainant lacked
specialized experience.  Accordingly,
she notified him that he would not be
referred to the selection official for con-
sideration because he was unqualified.
The complainant thereafter alleged that
HR’s decision to disqualify him was,
among other things, racially motivated.

After reviewing the evidence in the rec-
ord, OEDCA agreed with and accepted
an EEOC judge’s decision that the com-
plainant was not discriminated against
because of his race.  The complainant’s
application contained no indication that
he had any personnel experience.  The
complainant admitted that his applica-
tion did not reference such experience,
but argued that the HR specialist should
have contacted him if she felt his appli-
cation was inadequate or incomplete.  
Both the EEOC judge and OEDCA re-

jected his argument, however, and con-
cluded that HR had no obligation to
contact the complainant for the purpose
of giving him another opportunity to
explain his qualifications, and that the
failure to contact him was not racially
motivated.

The argument presented by the com-
plainant in this case is not uncommon.
Many employees mistakenly believe
that it is HR’s responsibility to make
sure that their applications contain suf-
ficient information with respect to their
qualifications, and that HR should alert
them to any problems in that regard be-
fore disqualifying them.  The burden,
however, is always on the applicant to
ensure that an application package in-
cludes adequate information concerning
experience, education and other qualifi-
cations related to the job in question.

Of course, if an HR specialist contacts
some applicants about application defi-
ciencies, but not others, a legitimate
question can and should be raised as to
the reasons for the difference in treat-
ment.  However, there was no evidence
in this case that the HR specialist con-
tacted any applicants prior to issuing
the qualification and disqualification
notices.  

II

EEOC UPHOLDS OEDCA’S FINDING
OF DISCRIMINATION

While not a frequent occurrence,
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OEDCA does occasionally reject an
EEOC administrative judge’s finding of
no discrimination and finds, instead, for
the complainant.  

In this particular case, involving a non-
selection, a supervisor (hereinafter
“RMO”) had made a statement, over-
heard by another supervisor, that he
would no longer hire females because,
in his experience, they had a higher rate
of absenteeism than males.  The com-
plainant, a female, applied but was not
selected for a position for which the
RMO was the selecting official.

In his decision, the EEOC judge cor-
rectly found that the selecting official
had made the statement about not
wanting to hire females.  The judge also
found, again correctly, that even absent
the selecting official’s evident bias, the
complainant would not have been cho-
sen for the position because the male
selectee was far better qualified.  The
judge therefore found, this time incor-
rectly, that because the complainant
would not have been chosen in any
event, she was not discriminated against
and, therefore, not entitled to any reme-
dies. 

While OEDCA agreed with the judge’s
findings of fact, it disagreed with the
judge’s ultimate finding of no discrimi-
nation.  OEDCA found that the judge
had failed to apply the proper legal
standard.  Prior to The Civil Rights Act of
1991, an employer could avoid liability
in a case where there is direct evidence
of discriminatory motive, if it could

show that it would have made the same
decision even absent the discriminatory
motive.  

In 1991, Congress changed this rule so
that complainants in such cases would
be entitled to a finding of discrimina-
tion, but the tangible remedies would
essentially be limited to attorney’s fees
and costs.  They would not be entitled to
other common forms of relief, such as
back pay, offers of reinstatement or
placement, and compensatory damages.  

The EEOC judge in this case errone-
ously applied the old rule rather than
the rule established by The Civil Rights
Act of 1991.  OEDCA therefore found
that the complainant was discriminated
against.  However, since clear and con-
vincing evidence demonstrated that she
would not have been chosen, even ab-
sent the discriminatory motive, OEDCA
found that the remedies to which she
was entitled were basically limited to
her attorney’s fees and costs. 

Strange as it may seem, because OEDCA
rejected the EEOC’ judge’s finding of no
discrimination, it was required by
regulation to “appeal” it to the EEOC’s
Office of Federal Operations (OFO) in
Washington, D.C.  On appeal, the OFO
reversed the EEOC judge’s decision and
affirmed OEDCA’s final action finding
discrimination.  The OFO found, just
like OEDCA, that the judge had applied
an incorrect legal analysis.

This case highlights a significant flaw in
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EEOC’s complaint processing regulation
– namely – that an agency is not allowed
to issue its own separate decision in
cases where a judge has issued an erro-
neous decision against a complainant.
Instead of being allowed to issue a deci-
sion finding discrimination and award
relief immediately, agencies are re-
quired to “appeal” the judge’s decision
to EEOC -- a lengthy and unnecessary
exercise that accomplishes nothing other
than delaying final resolution of the
complaint.

This case also demonstrates the fact that
OEDCA -- an independent EEO adjudi-
cation body within the Department of
Veterans Affairs -- does not simply
“rubber-stamp” decisions from EEOC
administrative judges, even when such
decisions favor the Department.  The
decision and record in each such case
are carefully reviewed to ensure that the
EEOC judge’s findings and conclusions
are both factually and legally correct.  In
this case, OEDCA found that the judge’s
decision was factually correct, but le-
gally incorrect. 

III

SETTLEMENT AGREEMENT THAT
PROMISES ONLY TO “CONSIDER”
SOMETHING LACKS “CONSIDERA-
TION”

(The following cases involve another Federal
agency.  However, the lesson they teach con-
cerns a basic requirement for valid settle-
ment agreements and is one that VA offi-

cials contemplating EEO settlements should
heed.)

In two recent cases involving the U.S.
Postal Service, the Equal Employment
Opportunity Commission (EEOC) in-
validated settlement agreements and
ordered the underlying complaints rein-
stated for continued processing after the
complainants alleged that the Postal
Service had breached the agreements.

In the first case, the complainant with-
drew her complaint pursuant to a writ-
ten settlement agreement.  In return for
her promise to withdraw her complaint,
the Postal Service promised “to fully ex-
plore every opportunity to consider [her]
for Tour II duty after the first of the year
2001.”  She never received Tour II duty
in 2001 and, therefore, filed a claim al-
leging breach of the settlement agree-
ment.  The Postal Service argued that
there was no breach because it did what
it promised to do in the agreement – it
“considered” her for the tour.  The
agreement, said the Postal Service, did
not require that she actually be given a
Tour II assignment.

The Commission acknowledged that the
settlement agreement did not require
the Postal Service to give the complain-
ant a Tour II assignment.  For that very
reason, however, it also found that the
agreement was invalid.   In other words,
the Commission found the Postal Serv-
ice’s promise so vague as to render the
entire agreement void because it lacked
sufficient “consideration.”  In contract
law, consideration is one of the essential
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requirements for a valid contract.  In
layman’s language, consideration is pre-
sent in an agreement when each party
gives or gives up something in return
for getting something.

In this case, the complainant clearly
gave up something very tangible — the
right to continue having her EEO com-
plaint processed -- while the Postal
Service gave nothing in return.  A mere
promise to “consider” doing something
is illusory; it imposes no obligation to
actually do it.  It is tantamount to saying
“We’ll think about it.”  Such a promise
is not sufficient to create an enforceable
contract.  Because consideration was
lacking, the Commission voided the
settlement agreement, reinstated the
EEO complaint, and ordered the Postal
Service to continue processing it.

In another case involving a claim of
hostile environment harassment, the
Postal Service managed to convince an
employee to withdraw her harassment
complaint in return for what amounted
to nothing more than a promise not to
harass her anymore.  For reasons similar
to those noted above, the Commission
voided the agreement for lack of consid-
eration, reinstated the complaint, and
ordered the Postal Service to continue
processing it.  The Commission con-
cluded that a mere promise to ensure
the complainant “the right to work in an
environment free of harassment” in-
volved a legal obligation that the law
already places on employers.  Thus,
aside from promising to obey the law –
something which it is obligated to do

anyway – the Postal Service incurred no
obligation whatsoever in return for the
complainant’s promise to withdraw her
complaint.  The agreement therefore
lacked consideration. 

Management officials and complainants
alike should be mindful of these cases
when negotiating a settlement agree-
ment.  

IV

NO “MEETING OF THE MINDS” RE-
SULTS IN VOID SETTLEMENT
AGREEMENT

(This case, also involving another Federal
agency, addresses yet another very common
pitfall to avoid when contemplating a set-
tlement agreement.)

The two cases discussed in the preced-
ing section concern the legal require-
ment that an agreement be supported by
“consideration.”  Another prerequisite
to a valid agreement is that there be a
“meeting of the minds.”  In layman’s
language, this means that both parties
must have had the same basic under-
standing as to the meaning of the terms
of the agreement at the time they signed
it.  

In a recent case involving the Depart-
ment of Defense, an employee had filed
an EEO complaint alleging that his sug-
gestions were not fairly evaluated by the
agency.  To settle the complaint, the
agency and the employee signed an
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agreement wherein the agency agreed to
appoint a “disinterested party” to re-
evaluate his suggestions.

Soon after the parties signed the agree-
ment, the agency appointed an official
who was within the chain-of-command
of the individual who had disapproved
of the employee’s suggestions when
they were initially proposed.  The em-
ployee objected to this appointment,
claiming that the agency had violated
the settlement agreement by appointing
someone who, according to the em-
ployee, did not fit the definition of a
“disinterested party.”  

The agency countered by arguing that it
had not breached the agreement be-
cause, according to the agency, the term
“disinterested party” meant nothing
more than having the employee’s sug-
gestions reevaluated by a person not in-
volved in the initial evaluation.  

After reviewing the facts and arguments
of the parties, the EEOC ruled in favor
of the employee.  Specifically, the
Commission found that the parties had
contemplated something very different
in terms of what constituted a “disinter-
ested party.”  As there was a mutual
mistake of fact regarding the definition
of that phrase, there was no meeting of
the minds at the time the parties entered
the agreement.  Because there was no
“meeting of the minds”, the Commis-
sion held that the agreement was void.  

The moral of this story is obvious.  Both
parties to a settlement agreement should

carefully review the document to ensure
that they understand the precise mean-
ing of the words and phrases used in the
agreement.  In this case, both sides
clearly agreed to the appointment of a
“disinterested party”, but each side en-
tered the agreement with a significantly
different understanding as to what that
phrase meant.  

V

HEART CONDITION THAT PRE-
VENTS COMPLAINANT FROM
BENCH PRESSING 370 POUNDS NOT
A DISABILITY

In a not too surprising ruling, an EEOC
administrative judge recently issued a
decision finding that the inability to
bench-press heavy weights is not a sig-
nificant limitation of a major life activ-
ity.

The complainant had applied unsuc-
cessfully for two positions advertised in
a vacancy announcement at a VA medi-
cal center.  A facility HR specialist de-
termined that he was unqualified for
one position, but found him qualified
for the second position and referred him
to a selecting official, who chose another
applicant.  The complainant thereafter
alleged, among other things, that his
nonselection and disqualification for
these positions was due to discrimina-
tion because of a disability, i.e., his heart
condition.

The EEOC administrative judge found,
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and OEDCA agreed, that the complain-
ant had failed to prove the existence of a
disability within the meaning of The Re-
habilitation Act and The Americans with
Disabilities Act.  To prove disability
status, it is not enough merely to submit
evidence of a medical diagnosis of an
impairment.  In order for a medical
condition, such as a heart problem, to
constitute a “disability” within the
meaning of the above statutes, the con-
dition must substantially limit one or
more major life activities.  

Major life activities are those activities
that are of central importance to daily
life.  Common examples include walk-
ing, performing manual tasks, seeing,
hearing, breathing, learning, and work-
ing.  Lifting is also considered to be a
major life activity.  

The term “substantially limits” means
(i) unable to perform a major life activity
that the average person in the general
population can perform, or (ii) signifi-
cantly restricted as to the condition,
manner, or duration under which the
average person in the general popula-
tion can perform that same major life
activity.  

In the complainant’s case, the evidence
showed that his heart condition did not
prevent him from doing his job, and the
only activity limitation he mentioned
was his inability to bench-press 370
pounds.  The EEOC judge correctly
found that while lifting may be a major
life activity, the complainant’s heart
condition did not substantially limit that

activity.  The average healthy person in
the general population is unable to lift
370 pounds.

Since the complainant’s heart condition
did not significantly limit any of his
major life activities, he was unable to
establish the existence of a disability.
Hence, he was not discriminated against
because of a disability.  

VI

JOB APPLICANT’S OBESITY DID
NOT SUBSTANTIALLY LIMIT HER
MAJOR LIFE ACTIVITIES – HENCE
SHE WAS NOT DISABLED.

The complainant applied, but was not
hired, for a nursing assistant position.
The reason given for her nonselection
was that she was overweight – 256
pounds – and unable to pass a physical
examination.  She thereafter alleged,
among other things, that her nonselec-
tion was due to discrimination because
of a disability – obesity.

The principal duties of the nursing po-
sition in question included bathing,
lifting, and turning patients, and other
physical activities that required frequent
bending, stooping, and climbing.  Part
of her physical examination included a
functional abilities test designed to de-
termine an applicant’s range of motion.
The complainant failed this test because
she was unable to stoop, bend her
knees, climb, or “walk like a duck.”  
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Nursing officials indicated that these
tests were important and relevant in
determining an applicant’s ability to
perform the essential duties of a nursing
assistant, and provided examples of
common situations where these types of
physical abilities would be required. 

After reviewing the evidence, OEDCA
concluded that the complainant’s obe-
sity did not constitute a disability within
the meaning of The Rehabilitation Act and
The Americans with Disabilities Act.  The
complainant, while claiming that she is
disabled because of her obesity, admit-
ted that her weight did not substantially
limit any of her major life activities, in-
cluding working, and that she could
perform the duties of the position with-
out assistance.  

As noted in the preceding case sum-
mary, in order for a medical condition to
constitute a “disability”, it must sub-
stantially limit one or more major life
activities.  The complainant’s own tes-
timony suggests that her obesity does
not substantially limit any of her major
life activities.  It was also clear from the
record that the VA did not perceive her
as being disabled.  Instead, the VA sim-
ply perceived her as being unable to
perform the physical requirements asso-
ciated with that particular job.  Hence,
the complainant, despite her obesity,
was not disabled within the meaning of
the above statutes.

Even if it could be argued that the com-
plainant is disabled, she was not dis-
criminated against because she was not

a “qualified individual with a disabil-
ity.”  She was found unqualified for the
position by virtue of her physical in-
ability to perform the essential duties of
the job.

VII

REPRIMAND ISSUED IN RETALIA-
TION FOR EMPLOYEE’S PRIOR EEO
COMPLAINT ACTIVITY

OEDCA recently accepted an EEOC
judge’s decision finding that the com-
plainant had been subjected to unlawful
reprisal in connection with a reprimand
he received from his supervisor.

The complaint, a nursing assistant, filed
an EEO complaint in January 1999.  In
June 1999, an EEO investigator inter-
viewed his supervisor concerning the
complaint.  A few days later, his super-
visor began an investigation into an in-
cident involving alleged inappropriate
behavior by the complainant.  The prin-
cipal allegation against him was that he
had a female employee sitting on his lap
in a patient’s room.  In September 1999,
the complainant received a written rep-
rimand based on the results of the su-
pervisor’s investigation.  The complain-
ant then filed a second complaint, al-
leging that the reprimand was unwar-
ranted and an act of retaliation for his
earlier EEO complaint against the su-
pervisor.

The complainant denied the allegation
and testified as follows.  He was present
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in the patient’s room at the time in
question and was seated in a chair near
the patient’s bed.  He had stopped by
the patient’s room to say hello and chat
with him for a few minutes.  A female
nursing assistant (NA1) was in the room
at the time feeding the patient.  The pa-
tient then slouched over in the bed
while being fed and another female
nursing assistant (NA2), who was
passing by the room, saw what had
happened and entered the room to assist
NA1 in lifting the patient.   As NA2
tried to pass between the bed and the
chair in which the complainant was
seated, she tripped and started to fall,
but caught her balance by placing her
hand on the complainant’s shoulder.

The supervisor testified that she relied
on written statements provided to her
by a registered nurse and the patient.
She claimed that, according to the RN’s
statement, the RN was walking by the
patient’s room when she saw the com-
plainant with a female coworker sitting
on his lap.  The supervisor claimed that
the patient provided a similar statement.  

The EEOC judge found that neither of
these statements supported the supervi-
sor’s decision to reprimand the com-
plainant.  The RN testified that when
she glanced into the patient’s room, it
appeared as though a female employee
(NA2) was sitting on the complainant’s
lap.  However, shortly after providing
her statement to the supervisor the RN
spoke with NA2, who explained to her
what had happened.  The RN accepted

that explanation, as it was not inconsis-
tent with what she saw and advised the
supervisor, in writing, of these addi-
tional facts.  The supervisor, however,
disregarded that explanation.

The patient in question, a 77 year-old
quadriplegic, gave a verbal statement to
the supervisor.  His statement, however,
merely indicates that while being fed, he
turned his head to the left and saw a
female employee leaving the complain-
ant’s lap.  Again, the patient’s statement
was not necessarily inconsistent with
NA2’s version of the incident.

NA1’s recollection of the events differed
slightly from that of NA2, but she did
recall hearing NA2 yell out, “What, are
you trying to trip me?”  Prior to that she
recalled seeing the complainant sitting
in a chair while NA2 was standing.

According to the record, the complain-
ant had never previously been disci-
plined, and all of his performance ap-
praisals were satisfactory.  

The EEOC judge concluded that the su-
pervisor’s testimony as to her motives
was not credible, and that the prepon-
derance of the evidence pointed to re-
prisal as the motivating factor behind
the reprimand.  The supervisor ignored
evidence favorable to the complainant
and chose instead to proceed with the
reprimand, even when it became clear
that the initial report of the incident
might have been inaccurate.  The judge
also noted the complainant’s unblem-
ished work record and the short period
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of time — approximately six days —
between the supervisor’s interview with
the EEO investigator regarding the
complainant’s earlier complaint and her
initiation of the investigation into this
incident.  

VIII

COMPLAINANT NOT HARASSED
WHEN MANAGEMENT INVESTI-
GATED ALLEGATIONS THAT HE
HAD SEXUALLY HARASSED A CO-
WORKER

When accused of sexual harassment,
some employees believe that a good of-
fense is the best defense.  Thus, it’s not
only the victims of sexual harassment
who file complaints.  Occasionally the
alleged harasser will file one after
learning that he (or she) has been ac-
cused of sexual harassment and is the
subject of a formal or informal investi-
gation.

In a recent case, an employee accused of
sexually harassing a coworker alleged
that management officials had discrimi-
nated against him because of his race
and gender by investigating the co-
worker’s accusations and by ordering
him to stay away from the coworker
pending the outcome of the investiga-
tion.  The coworker had complained to
upper level management officials that
the complainant would frequent her
work area and “just stand there and
glare” at her in what she perceived to be
a menacing and hostile manner.

After reviewing the evidence in the rec-
ord, OEDCA agreed with an EEOC ad-
ministrative judge’s decision that man-
agement did not discriminate against or
harass the complainant when it investi-
gated her allegations.  The judge cor-
rectly noted that employers have a legal
obligation to do exactly what VA man-
agement officials did in this case, i.e.,
immediately investigate the accusation
and take interim steps, pending the out-
come of the investigation, to prevent
contact between the alleged victim and
the alleged harasser.  

Even assuming for the sake of argument
that the alleged victim’s charge turned
out to be false, management’s actions
were perfectly appropriate, and the
complainant presented no evidence that
those actions were taken due to his race
or gender.

IX

HYPERSENSITIVITY TO CHEMICAL
IRRITANTS AND ODORS IN THE
WORKPLACE FOUND NOT TO BE A
“DISABILITY”

An employee recently alleged that her
hypersensitivity to chemical irritants
and odors at a VA hospital rendered her
disabled within the meaning of The Re-
habilitation Act and The Americans with
Disabilities Act. She further alleged that
management officials failed to honor her
request for an accommodation that
would shield her from these irritants.  
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According to the evidence presented at
a hearing, the complainant, a program
clerk, suffered the following symptoms
while working in a variety of locations
at the hospital:  burning and swelling of
the eyes, nasal passages, throat, lips, in-
side of mouth, tongue, and esophagus;
tooth aches; occasional acid taste in the
mouth with loss of ability to taste; nose
bleeds; difficulty talking; blurred vision;
nausea and vomiting; rhinitis; restricted
breathing and palpitations; hives;
prickly skin; and itching.  

According to her testimony, the prob-
lems were most severe when she came
into contact with employees who wore
perfumes and other strong fragrances,
and that the symptoms would subside
when she was not exposed to those em-
ployees.  She further testified that she
had these problems only when she was
at the hospital; she did not experience
these symptoms before entering the
building in the morning or after leaving
the building in the afternoon. 

The complainant’s physician submitted
a written request that the complainant
could be accommodated if given a work
area with floor-to-wall partitions on all
sides to shield her from the odors and
fragrances of other employees and a
HEPA air filtration system within that
fully enclosed area.  

Management officials did not provide a
fully enclosed work area, but did offer
to change her work hours so that she
could handle certain duties when other

employees were not in the area, and to
provide her with a HEPA filtration sys-
tem in her work area.  It was later de-
termined that the HEPA filtration sys-
tem would not work in an open area, as
it would actually draw in fragrances
and odors from other locations.  

Management also attempted to accom-
modate her by changing her work area,
but she continued to experience the
problems, as she was constantly coming
into contact with other fragrance-
wearing employees.  Management did
not provide a private office or a fully
enclosed work area as the complainant
had requested.

After reviewing the record, OEDCA
agreed with an EEOC judge’s conclu-
sion that the VA did not violate The Re-
habilitation Act or the Americans with Dis-
abilities Act.  The judge correctly noted
that, while the complainant’s condition
severely limited her major life activities
while she was in the workplace, it did
not substantially limit any of her major
life activities outside of the workplace.
She was fine before she arrived at work
and after she left work.  A condition that
only affects an individual’s ability to do
a particular job or work for a particular
employer or in a certain environment,
does not constitute a disability within
the meaning of the above Acts.

X

EMPLOYEE NOT ENTITLED TO A
LATEX-FREE MEDICAL CENTER
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A former part-time nurse at a VA medi-
cal center filed a complaint alleging that
she was discriminated against because
of a disability when management offi-
cials terminated her employment.  She
described her disability as a latex al-
lergy.  

One of her doctors had found no evi-
dence of such an allergy, but another of
her doctors found that she was indeed
latex allergic and that she experiences
anaphylactic reactions when she comes
in contact with the powdery substance
used to coat the gloves.  Shortly after the
diagnosis, she stopped reporting to
work and demanded that the entire
medical center convert to powder-free
latex gloves, and that she would not
return to work until it had complied
with her request.  

Although management had offered her
several accommodations, including non-
latex gloves, masks, respirators, reas-
signments, including a reassignment to
a job in a separate latex-free building
outside of the main hospital, and mini-
mization of visits to known latex-rich
areas in the hospital, the complainant
refused to return to work.  She claimed
that, even with such accommodations,
she might still come into contact with
low levels of latex powder carried by
other persons or that might be airborne
and could be inhaled.  

Approximately one year after she
stopped working, management termi-
nated her employment.  The complain-

ant alleged that her termination was in
violation of The Rehabilitation Act, as
management failed to grant the accom-
modation she had requested.

OEDCA disagreed and issued a final
agency decision finding that the De-
partment did not violate the Act.  On
appeal, the EEOC’s Office of Federal
Operations affirmed OEDCA’s decision.
The Commission found that, even as-
suming for the sake of argument that
the complainant’s condition constituted
a “disability”, management had satis-
fied its obligation to offer a reasonable
accommodation.  The Commission
noted that an employee is not entitled to
the accommodation of his or her choice,
but instead, is entitled only to a reason-
able accommodation.  Aside from
speculating about the slight possibility
of still coming into contact with latex
powder, the complainant presented no
evidence that the accommodations of-
fered by management were not reason-
able.

XI

VA PHYSICIANS AND OTHER “TITLE
38” EMPLOYEES ENTITLED TO AP-
PEAL “RIFs” TO THE MERIT SYS-
TEMS PROTECTION BOARD

(The following article is reproduced with
permission of “Fedmanager”.  For other ar-
ticles of interest to Federal managers, super-
visors, and employees, visit the “Fedman-
ager” website at: www.fedmanager.com.)

Over the past decade, federal personnel
law has changed from a generally uni

http://www.fedmanager.com/


OEDCA DIGEST

13

form code under Title 5 to a "techni-
color" array of special authorities woven
throughout the United States Code.
Under these new systems, it can be any-
one's guess as to which rules apply.  

One recent federal case highlights the
confusion that can arise.  The Depart-
ment of Veterans Affairs let go a physi-
cian under the agency's own reduction
in force policy, which gives the agency
broad discretion in conducting RIFs.
The physician was covered by Title 38
personnel rules along with other health-
care professionals at the agency, making
these employees different in many ways
from ordinary civil service employees.
However, the employee appealed her
layoff to the MSPB, claiming that the
more employee-generous RIF rules un-
der Title 5 should apply.  

The MSPB and the Federal Court of Ap-
peals for the Federal Circuit agreed,
finding that the comprehensive Title 5
RIF law trumped Title 38 personnel
rules.  The Court based its reasoning on
the fact that, in the absence of overrid-
ing provisions in Title 38 or elsewhere,
"non-hybrid" DVA medical profession-
als are covered by many Title 5 provi-
sions, including those relating to dis-
crimination, the right to petition Con-
gress, work injury compensation, un-
employment compensation, life insur-
ance, and health insurance.  (James V.
Von Zemenszky, U.S. Court of Appeals
for the Federal Circuit, 00-3418, April 1,
2002; 2002 U.S. App. LEXIS 5371)

XII

DENIAL OF EMPLOYMENT OPPOR-
TUNITIES BECAUSE OF MEDICAL
CONDITIONS THAT POSE A RISK OF
HARM – THE “DIRECT THREAT” DE-
FENSE

The following are excerpts from an article1

that addresses the always-difficult question
of whether an individual with a disability
may be denied or not retained in a position,
the essential duties of which might pose a
direct threat of harm to the individual or to
others because of the disability.  Some of the
issues discussed in the article were the sub-
ject of a recent U.S. Supreme Court deci-
sion, Chevron U.S.A. v. Echazabal, decided
on June 10, 2002.

The Equal Employment Opportunity
Commission (EEOC) and its adminis-
trative judges have, over the last several
years, ruled against the VA in several
cases involving similar claims of dis-
ability discrimination.  The cases typi-
cally involved a refusal to hire appli-
cants, or retain employees, due to pre-
employment or fitness-for-duty medical
examinations in which the VA’s em-
ployee physician determines that the
duties of the job could pose a health or
safety risk.  The complainants success-
fully alleged that, despite their medical
condition, they were able to perform the
core duties of the job, with or without

                                           
1  The article, written by Charles R. Delobe, was
published in Employment in the Mainstream,
Vol. 21, No. 5, Sept. – Oct. 1996.
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reasonable accommodation, and with-
out a significant risk of substantial harm
to themselves or others.
For purposes of this discussion, we will
assume that the individual has a medi-
cal condition that qualifies as a “disabil-
ity” under applicable law and regula-
tions.  We will also assume that he or
she otherwise satisfies all qualification
and/or appointment criteria for the po-
sition desired or held.  Assuming these
facts, the question that remains, and the
one addressed herein, is what medical
and other evidence must be examined in
order to justify a conclusion that, even
with reasonable accommodation, the
individual’s disability would pose a
significant risk of substantial harm to
the individual 2 or to others.

As a general rule, when a mental or
physical disability poses a “direct
threat” to the health or safety of the in-
dividual or others, and the threat cannot
be reduced or eliminated by reasonable
accommodation, the employer may dis-
charge the employee or refuse to hire
the applicant.  An obvious example is
someone with a severe mental illness
who threatens to kill a supervisor.
Similarly, an individual with narcolepsy
who frequently and suddenly loses con-
sciousness could be denied a job as a
carpenter, the essential functions of

                                           
2  The EEOC’s regulations permit employers to
assert probability of substantial harm to the dis-
abled individual as an affirmative defense, even
though The Americans with Disabilities Act re-
fers only to direct threats to the health or safety
of “others”.  29 C.F.R. Section 1630.2(r).  The
Supreme Court’s recent decision in the Chevron
case upheld the validity of the EEOC regulation.

which frequently require use of power
saws and other dangerous equipment.
Unfortunately, most cases in this area
are not so obvious and require a more
careful analysis before a decision to ex-
clude an individual can be made.

When an employer relies on medical
evidence to disqualify a person because
of a disabling medical condition, it has
an affirmative obligation to ensure that
any such risk determination is based on
an individualized assessment of the in-
dividual’s present ability to safely per-
form the essential functions of the job.
This assessment must be based on a rea-
sonable medical judgment that relies on
the most current medical knowledge
and/or on the best available objective
evidence.  

Unfortunately, many risk determina-
tions fail to satisfy the above standard.
In most of these cases, the principle is-
sue is the degree of the risk caused by
the disability.  When a medical officer
finds that an individual is or would be
“at risk” in a particular job, the finding
is usually based on a combination of
factors that reflect both a genuine con-
cern for the health or safety of the indi-
vidual, as well as an often unstated con-
cern for the employer’s liability should
harm later result if the individual is
hired or not removed.  While these mo-
tives may seem reasonable, they can,
and often do, run afoul of the require-
ments of the Rehabilitation Act and The
Americans with Disabilities Act.  In many
cases, the physician is merely attempt-
ing to avoid even the remotest of possi
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bilities that future harm and liability
may result.
In general, an employer is not permitted
to deny an employment opportunity to
an individual with a disability merely
because a medical officer has concluded
that the duties of the job would create
an “elevated risk.”  Both the courts and
the EEOC have rejected the “elevated
risk” standard as inappropriate since
even a remote possibility of some
imagined future harm (i.e., even a min-
ute increase in the risk) could be cited as
a justification for blocking the employ-
ment opportunities of almost all persons
with a disability.  

Instead, the appropriate question is
whether, in light of the work and medical
history of the individual, employment in a
particular job would pose a reasonable
probability of substantial harm.  The risk,
then, must be more than simply “ele-
vated”; it must be significant.  Except in
certain cases discussed below involving
inherently dangerous positions, EEOC
has interpreted this standard as requir-
ing a “high probability of substantial
harm”, as opposed to a mere possibility.
A speculative or remote risk is insuffi-
cient.  Also insufficient is the conclusion
that a “greater chance” of future injury
or harm might occur.

In one case involving the VA, an EEOC
administrative judge found discrimina-
tion where a VA physician had recom-
mended against hiring an applicant
with uncontrolled high blood pressure
for a position that occasionally required
some physical exertion.  At the hearing,

the physician testified that the risk in
question was a possibility, not a prob-
ability.  When asked to quantify the risk,
he stated that it was “small, pretty
small”, but that “rare things happen.”
As is typically the case, no specific
findings of fact were made to support
the recommendation and no considera-
tion was given to the complainant’s
work history.  The physician simply
followed the normal practice of check-
ing a block on the medical report signi-
fying his recommendation not to hire.
At the EEO hearing the complainant
presented evidence showing a history of
uncontrolled high blood pressure, as
well as a history of having previously
worked with that condition in a similar
position without problems.

To avoid violating the Rehabilitation Act
and The Americans with Disabilities Act, a
more individualized assessment is
therefore necessary.  The factors to be
considered in such an assessment in-
clude the following: (1) the duration of
the risk, (2) the nature and severity of
the potential harm, (3) the likelihood
that the potential harm will occur, (4)
the imminence of the potential harm, (5)
the actual duties of the position at issue,
and (6) assuming the existence of a sig-
nificant risk, whether that risk can be
reduced to a more acceptable level by
means of reasonable accommodation.

When examining these factors, some of
the relevant evidence that should be
considered include the medical history
of, and input from, the individual with
the disability; the past experience of the
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individual with the disability in similar
positions; and opinions of medical doc-
tors (VA or otherwise), rehabilitation
counselors, or physical therapists with
expertise in the disability, provided they
are aware of the exact nature of the job
in question and have direct knowledge
of the individual with the disability. 

Hence, determinations not to hire must
be based on more than just a medical
report from the employee physician
containing a one-sentence recommen-
dation not to hire.  The determination
must be based on an assessment of both
the probability and the severity of po-
tential harm with respect to the job in
question.  For this reason, the EEOC has
rejected as insufficient a medical offi-
cer’s generalized conclusion that, “as a
rule”, persons with the complainant’s
condition posed a risk of self-injury.

The assessment must be tailored to the
individual, taking into consideration the
essential duties of the position actually
performed and the other factors listed
above.  Hence, such a risk determination
can only be made on a case-by-case ba-
sis, relying on objective factual evidence
and medical analysis -- not on subjective
perceptions, general fears, patronizing
attitudes, or stereotypes -- about the
nature or effect of a particular disability.  

For example, generalized fears about
risks due to an employment environ-
ment, such as possible exacerbation of a
disability because of stress, cannot be
used to disqualify an individual with a

disability.  The same is true for fears
about risks to disabled individuals in
the event of an evacuation or other
emergency.
Since an individual assessment is re-
quired, it might be possible for a medi-
cal officer, who has examined two per-
sons with the same type of disability,
and who are applying for the same job,
to conclude that one, but not the other,
is medically qualified. A case involving
a Treasury Department law enforcement
officer with a bipolar disorder is illus-
trative.  The job in question involved the
use of firearms in life-threatening situa-
tions and required unimpaired judg-
ment at all times.  The medical evidence
indicated that as long as the agent was
taking his lithium medication as pre-
scribed, and having his blood lithium
level checked regularly, the disorder
posed no probability of harm.  His
medical history, however, showed that
he was not doing so.  Because of his
demonstrated unreliability in this re-
gard, the Commission concluded that he
was not a “qualified person with a dis-
ability.”  The Commission hastened to
note, however, that its decision was
based solely on the agent’s failure to
take his prescribed medication and
blood lithium tests.  It further noted that
individuals with bipolar disorders are
not foreclosed from holding this posi-
tion and that the agency would have to
make an individual assessment of each
person’s ability to perform the essential
functions of the job without endanger-
ing the health and safety of himself or
others. 
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When a medical condition has intermit-
tent symptoms that would only pose a
significant risk if experienced in con-
junction with a specific aspect of the in-
dividual’s duties, the risk determination
must examine the likelihood of the in-
termittent symptoms and the duties in
question occurring simultaneously.  In
one case, a complainant had a heart
condition, known as W.P.W. Syndrome,
which causes cardiac rhythm disorder in
about 25% - 40% of the diagnosed
population.  The complainant, who had
no history of symptoms and was other-
wise in good health, was rejected for a
position as a U.S. Park Policeman, a job
that could require, albeit infrequently,
the use of a firearm.  The EEOC found
for the complainant, concluding that,
since he had never experienced the dis-
order symptoms, the likelihood of such
symptoms and his use of a firearm oc-
curring at the same time was “quite re-
mote.”

When conducting an individual assess-
ment, it is important to determine the
nature of the duties actually performed
in the position at issue.  Position de-
scriptions, while helpful, tend to be
broad in scope and may not always ac-
curately describe the duties actually per-
formed in the service or office where the
position exists.  In some cases, certain
duties listed in the PD are rarely, if ever,
performed, while in other cases the po-
sition may involve important duties
that, for whatever reason, are not listed
in the PD.  Not only do the duties of jobs
in the same grade and series differ from
station to station, they may also differ

from ward to ward, or service to service,
within the same facility.  An assessment
must carefully consider what the in-
cumbent actually does on a day-to-day
basis.

Under no circumstances may the issue
of possible future liability be a factor in
making the risk-of-harm determination.
It is not unusual for fears to arise about
the increased risk of a future lawsuit or
the costs associated with some future
injury or illness related to the disability.
These fears stem, in part, from the belief
that disabled employees may be more
likely to have or cause accidents.  Ex-
cluding disabled persons because of
such fears violates the Rehabilitation Act.
As long as disabled persons can perform
the duties of the job with or without ac-
commodation, and without a high prob-
ability of substantial harm to themselves
or others, they may not be excluded be-
cause of fears about possible future li-
ability.

Even assuming for the sake of argument
that the above described factual and
medical analysis points to a high prob-
ability of substantial harm, the employer
may not remove or refuse to hire the in-
dividual without first determining if a
reasonable accommodation would ei-
ther eliminate the risk, or reduce it to an
acceptable level.  

Previous editions of the OEDCA Digest
have examined the reasonable accom-
modation requirement in detail.  (See
the 7-part series on reasonable accom-
modation that began in the Winter 2000



OEDCA DIGEST

18

edition (Vol. III, No. 1).3  If there is no
reasonable accommodation that would
either eliminate the risk, or reduce it to
an acceptable level, the employer may
then remove or refuse to hire the indi-
vidual.

When confronted with a “direct threat“
case, HR staff and medical officers
might find it helpful to use the follow-
ing 5-step procedure, sometimes re-
ferred to as a “Job Analysis”, for con-
ducting the required individualized as-
sessment and accommodation determi-
nation.  

1.  Identify Job Requirements -- in con-
junction with officials from the service
or unit where the vacancy or job exists, a
determination is made by the HRMS of
the actual job requirements and work
environment regarding that particular
vacancy or job, and in particular, its
purpose and essential functions;

2.  Identify Risk(s) -- The medical officer
identifies the type of disability and the
specific abilities and limitations of the
individual, noting the specific risk
posed by the medical condition based
on the individual’s medical and work
history, and other relevant factors such
as the duration of the risk, the nature
and severity of the potential harm, the
likelihood that the harm will actually
occur, and the imminence of the poten-
tial harm.  The medical officer quantifies
the likelihood of the harm occurring
(e.g., 60% chance).

                                           
3  http://www.va.gov/orm/oedca.htm

3.  Identify Problem(s) -- Both HRMS
and the medical officer compare the job
requirements and the medical limita-
tions to identify incompatibilities that
exist between the known limitations of
the individual and the job requirements
and/or work environment.

4.  Identify and Evaluate Remedial Al-
ternatives -- Develop a list of potential
remedies to resolve the identified prob-
lem(s); that is, accommodations that
would allow the individual to perform
the essential duties of the job both ade-
quately and safely.  The disabled indi-
vidual should be allowed some input in
fashioning an accommodation.  The in-
dividual’s preference in this regard, al-
though it should be given primary con-
sideration, is not controlling. The em-
ployer, after evaluating possible alter-
native remedies, may choose a less ex-
pensive or less disruptive alternative
that is also effective.  This identification
and evaluation process should be
documented in writing.  Assistance in
identifying possible accommodations is
available from state and local rehabili-
tation agencies and disability constitu-
ent agencies.  If reassignment would be
appropriate, include some evidence that
a search was conducted to find a funded
vacant position for which the individual
might be qualified, the results of that
search, and, if appropriate, the reasons,
supported by evidence, that the indi-
vidual was found to be unqualified.

5.  Identify the Burden on the Employer
(if any) -- If a remedial alternative (i.e.,

http://www.va.gov/orm/oedca.htm
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accommodation) would be an undue
hardship, the hardship must be identi-
fied and explained in terms of costs, lost
productivity, impact on other employ-
ees, etc.  There must be evidence of the
hardship provided in the assessment
rather than just a mere conclusion that
an accommodation would be unduly
burdensome.

SUMMARY:

Medical and personnel officers must be
cognizant of the factors and types of
evidence to be considered in making
both risk of harm determinations and
reasonable accommodation and undue
hardship determinations.  Once a medi-
cal officer makes a preliminary determi-
nation that the duties of the job in ques-
tion might pose a risk of harm to the in-
dividual or others, appropriate officials
must conduct the above-described indi-
vidual assessments.  In doing so, they
must take into consideration the actual
duties of the position as performed in
the unit or service concerned; the dura-
tion of the risk posed by the disability;
the nature and severity of the potential
harm; the likelihood of the potential
harm; the imminence of the potential
harm; the individual’s medical and
work history, including evidence relat-
ing to prior work in a similar job despite
the medical condition; possible alterna-
tive remedies (i.e., accommodations),
including, if appropriate, reassignment;
and the exact nature of the burden, if
any, those remedies would impose.
These determinations must be made and
documented before any decision is taken

to deny a disabled person the employ-
ment he or she seeks.

Because of the complex legal and factual
issues involved in these types of cases,
management should always seek legal
advice from the VA’s Office of Regional
Counsel before denying an employment
opportunity based on a perceived health
or safety threat to the disabled individ-
ual or to others.
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